
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/801/99/JM 

In the complaint between: 

 

Augustina Nxumalo Complainant 
 

and  

 

The Central Provident Fund First Respondent 
Sanlam Life Insurance Limited Second Respondent 
  
 
 

FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  

 
 

1. On 1 February 2001 I handed down a preliminary determination in the above matter 

in the following terms: 

 

1.1. The respondents are called upon to show cause by means of documentation 

and additional written submissions filed and served within 14 days of this 

ruling why the complainant should not be granted a benefit in terms of rule 

17.1 of the fund’s rules or damages in an equivalent amount in respect of the 

prejudice she has suffered as a consequence of the maladministration of the 

fund by the fund. 

 

1.2. The complainant or her representative shall file any additional written 

submissions in response to any submissions made by the respondent within 

7 days of service. 
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2. In response to the above I have received additional submissions prepared by Adv F 

Pretorius, legal advisor of Legal Services Sanlam Personal Finances, on behalf of 

both respondents. 

 

3. Our finding in the preliminary determination was essentially to the effect that the 

deceased had become a member of the first respondent for the following reasons: 

 

3.1. The employer had commenced participation in the fund at inception date at 1 

November 1998 some two months prior to the deceased’s death. 

 

3.2. The deceased qualified for participation in the fund in terms of rule 6.1 

because he earned more than R3,000.00 per month within a recognized 

category of employment and had met the requirements of the assurer to 

qualify for assurance under an individual life insurance policy of the class 

normally effected by the fund of a life of a member.  Furthermore he had paid 

his membership contributions to the fund.  

 

4. It is common cause that the deceased made application for membership and met the 

first requirement of rule 6.1.  The insurance requirement is, however, contested.  In 

the preliminary determination I found that insurance policy number 17306600X2 had 

been issued in favour of the fund in respect of the benefits payable to the deceased 

in terms of his membership of the fund.  The premiums for this policy were paid by 

the fund to the insurer out of the membership contributions received by the fund from 

the employer on behalf of the deceased. 

 

5. Therefore, I concluded that the deceased’s membership of the fund entitled his 

dependants to be paid a death benefit in terms of rule 17.1 of the fund’s rules.  

Alternatively, in the event of the fund having failed to effect a valid policy of insurance 

covering the deceased’s benefits in terms of the rules, the fund was liable to the 

deceased’s dependants for damages caused by its maladministration. 
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6. It is important for the purposes of this determination to keep in mind the distinct legal 

personalities of the fund and Sanlam, the assurer, as well as their respective and 

different legal obligations arising under the rules and the insurance policy in the 

circumstances of this matter. 

 

7. The respondents’ submissions and response to the preliminary determination largely 

reiterate their earlier submissions. However, they have filed an affidavit and 

additional information from the broker who facilitated the employer’s participation in 

the fund, in support of Sanlam’s assertion that an HIV test was requested and that 

the deceased had failed to comply prior to his death.   

 

8. Further submissions have also been made regarding the validity of the insurance 

contract and in particular it is claimed that no notice of acceptance of the proposal 

was issued by Sanlam.  However, there is no denial that policy number 17306600X2 

was issued to the fund in respect of the deceased and that premiums were received 

in that regard. In my view, as stated in the preliminary determination, this remains a 

strong indication that Sanlam waived its rights to insist on the HIV test.  Even if that 

were not so, the fund (rather than Sanlam) by accepting the deceased’s membership 

contributions (which are not equivalent to insurance premiums payable by the fund) 

either waived its right to insist on an HIV test or represented to the member that his 

membership had been accepted and it should therefore be estopped from denying 

that in the event of such being untrue.  Any defect in the contractual arrangements 

between the fund and the insurer accordingly presents no comprehensive defence to 

a death benefit claim in terms of the rules.  By accepting the member’s contributions, 

the fund conveyed that the deceased’s membership of the fund was in order and that 

the requirements of rule 6.1 had been met, notwithstanding the status of insurance 

policy number 17306600X2.  The fund bears the primary liability to meet the benefit. 

And membership of the fund is the criterion for entitlement, rather than the existence 

of a valid insurance policy between the fund and Sanlam. 
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9. For the purposes of further clarity it might help to reiterate the key findings of this 

determination.  The dependants of the deceased are entitled to a death benefit in 

terms of rule 17.1 of the fund’s rules, provided the deceased became a member of 

the fund some time between the inception date and the date of his death.  Part 2 of 

the rules defines a member to mean “any person who, in terms of these rules, 

participates in the fund”.  Rule 6.1 provides that an employee of a participating 

employer qualifies for participation in the fund if he earned more that R3000 and met 

“the normal requirements of the Assurer to qualify for assurance under an individual 

life insurance policy”. Although the requirements of the assurer seem not to have 

been finalized, the fund accepted membership contributions from the employer in 

respect of the deceased.  In terms of rule 12.1 the employer’s obligation to pay 

contributions is explicitly only “in respect of each of its employees who is a member 

of the fund”. At common law membership contributions or subscriptions are due only 

once membership has been accepted;  Re New University Club 18 QBD 727.  The 

membership contributions received by the fund from the employer were applied by 

the fund to meet the premiums on policy 17306600X2 issued in the name of the fund 

in respect of the deceased.  The acceptance of membership contributions is a strong 

indication that the fund had accepted the deceased’s application for membership of 

the fund and thus the fund waived its right to insist on the deceased meeting the 

requirements of an individual life policy. Alternatively, it is estopped from insisting on 

the requirement.  Any invalidity or defect in the insurance policy is a matter between 

the fund and the assurer.  The dependants’ claims arise by virtue of the deceased’s 

membership of the fund. In the event of the insurance policy being invalid the fund is 

liable to the dependants for damages for maladministration on account of admitting 

the deceased to membership without first having underwritten his entitlement to the 

suite of benefits provided in the rules by means of a valid insurance policy. 

 

10. Such, in my view, would have disposed of the matter had it not been for rule 48 of 

the fund’s rules and the arguments in that regard referred to in paragraph 35 of the 
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preliminary determination.  Rule 48 provides: 

 
The FUND shall not be obliged to grant any benefit unless it has been satisfied with regard to the 

MEMBER’s age and with regard to any other circumstance which it considers relevant to the 

benefit and for which it requested proof or information. 
 

11. In the first preliminary determination I noted that there was no evidence whatsoever 

that the fund had requested any proof or information considered relevant to the 

benefit and thus held that the rule had no application.  As mentioned, the fund has 

now supplied an affidavit from Pieter van Zyl, the broker who facilitated the 

employer’s participation in the umbrella fund.  The affidavit is in Afrikaans and reads 

as follows: 

 
“Ek, die ondergetekende, PIETER VAN ZYL, identiteitsnommer 510728 5069 08 2, verklaar 

hiermeer as volg onder eed: 

 

1. Ek is ‘n meerderjarige manlike persoon en ‘n onafhanklike makelaar van beroep met adres:  

Graver Road 9 Bedfordview 2008, en die feite hierin vermeld val binne my persoonlike 

kennis en wete en is na my beste wete waar en korrek. 

 

2. Ek bevestig dat ek gedurende ongeveer October 1998 ‘n voorlegging by Caldro Recycling 

BK gedoen het, met betrekking tot die implimentering van die Sanlam Sentrale 

Voorsorgfonds vir die kwalifiserende werknemers. 

 

3. Volgens my records, het ek op 29 October 1998 aan die makelaarskonsultant van Sanlam, 

Wimpie De Klerk, die werkgewer en werknemers se aansoekvorms beskikbaar gestel, vir 

inhandiging by Sanlam. 

 

4. Ek het voorts gedurende die eerste twee weke van November 1998 (ek kan nie die presies 

datum onthou nie) vanaf Wimpie de Klerk verneem dat Sanlam sekere vereistes t.a.v die 

kwalifiserende werknemers gestel het. 

 

5. In besonder het Sanlam t.o.v een v/d werknemers IB Nxumalo vereis om ‘n HIV end 

kotenien toests te ondergaan.  In hierdie verband, heg ek hierby aan ‘n afskrif van ‘n skrywe 
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wat ek vanaf Sanlam Makelaarsdiens ontvang het, welke gerig was aan die patoloog tot 

dien effekte. 

 

6. Ek het egter hierdie vereistes (insluitende die vereistes t.o.v Nxumalo) wat Sanlam benodig 

na Caldro Recycling geneem gedeurende November 1998 en hul versoek om toe te sien dat 

die tersaaklike werknemers hulself aan die betrokke toetse onderwerp asook dat hul my 

moet kontak sodra daar aan die vereistes voldoen is. 

 

7. Tydens my onderhandlinges was Coldro Recyling BK meestal deur mev. North en mev 

Schreuder verteenwoordig. 

 

8. Ek het die voormelde uitstaande vereistes ook opgevolg en heg ook hierby aan ‘n uittreksel 

van my bekwame destydse sekrataresse Amelia Weyers se taakvorm, waarin sy 

aantekening gemaak het m.b.t die opvolg van die vereistes. 

 

9. My opvolge word gestaaf uit vermelde aantekeninge en wel as volg: 

 

- Op 17 December 1998 het ek die aangeleentehid met Amelia bespreek en haar 

vermeld dat ek alle mediese vereistes aan Caldro Recycling BK deurgegee het, 

maar dat ek nog in afwagting is op hul om my in kennis te stel wanneer dit 

afgehandel is.  Dit is voorts duidelik uit die aantekening dat Amelia wel mev. 

Rosa North gekontak het, wie klaarblykik vermeld het dat hul kantore op daardie 

dag sluit, maar dat hul weer op 4 January 1999 heropen, wanneer hul sal 

toesien dat die mediese vereistes nagekom word. 

 

- Amelia het die aangeleentheid voorts weer met mev. Rosa North op 4 Januarie 

1999 opgevolg, maar kon haar nie bereik nie en het ‘n boodskap op haar selfoon 

se fasiliteit gelaat. 

 

- Amelia het voorts die aangeleentheid weer op 11 January 1999 opgevolg, by 

welke geleentheid ons meegedeel is dat mev. Rosa North se eie mediese 

vereistes by die tersaaklike dokters beskikbaar is en gevolglik het ek dit daar 

gaan afhaal. 

 

- Ook vroeg in Januarie 1999, nadat ek in kennis gestel is van Nxumalo se dood, 

is ek deur sy werkgewer versoek om die familie behulpsaam te wees met die 
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hantering van die boedel, op welke versoek ek ‘n besoek afgelê het by Caldro 

Recycling BK.  Uit die dokumentasie wat aan deur hul aan my voorgehou is, was 

daar onder meer van die Sanlam mediese vereiste vorms en ‘n brief van Liberty. 

Uit die dokumentasie wat t.o.v Nxumalo aan my voorgelé is, was daar 

persoonlike dokumentasie ter ondersteuning van hul versoek aan my om 

behulpsaam te wees met die boedel, waartussen die Sanlam mediese vereiste 

dokumentasie was.  Op grond hiervan, het ek die afleiding gemaak dat die 

werkgewer wel die mediese vereistes – vorms aan Nxumalo deurgegee het, 

maar dat hy om een of ander rede onbekend aan die werkgewer nie die vereiste 

toetse ondergaan het nie. 

 

Ongelukkig het Amelia Weyers verhuis en het ek nie meer kontak met haar nie, gevolglik 

kan ek nie ook ‘n eedsverklaring van haar op hierdie stadium beskikbaar stel nie.  Ek vertrou 

egter dat die aangeleentheid nou in regte perspektief beskou kan word. 

 

 

12. It appears therefore that it had been communicated to the deceased that an HIV test 

was required.  But that is not to say that such was a precondition to his membership 

of the fund, which, as I have explained, was concluded at an earlier stage when the 

fund accepted his membership contributions and secured policy 17306600X2 to 

underwrite his benefits.  The only question for determination in this regard is whether 

the failure to complete the information and to furnish it to Sanlam entitled the fund to 

avoid payment of the benefit in terms of rule 48.   

 

13. In my view, the failure of the deceased to furnish the information requested by 

Sanlam does not afford the fund the right to avoid payment of the benefit.  Rule 48 is 

a penal provision which must be construed restrictively.  It provides that the fund (as 

opposed to Sanlam) shall have the right to decline to pay a benefit when it has not 

been satisfied with regard to circumstances which it considers relevant to the benefit 

and for which it requested proof or information.  In this instance the information was 

requested by Sanlam for the purpose of issuing an insurance policy and not the fund. 

 Accordingly, my finding in paragraph 36 of the preliminary determination cannot be 
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altered.  There is no evidence before me that the fund requested any proof or 

information considered relevant to the benefit and consequently rule 48 has no 

application.   

 

14. In conclusion, therefore, the dependants of the deceased are entitled to a death 

benefit to the value of that provided in rule 17.1 either in the form of a pension 

secured by a valid insurance policy which came into existence or alternatively to a 

capital amount of damages for prejudice arising from the fund’s maladministration. 

 

15. Accordingly, the rule nisi issued in paragraph 39.1 of the preliminary determination is 

confirmed in the following terms: 

 

The first respondent is directed to pay a death benefit to the dependants of the 

deceased in the value contemplated in rule 17.1 of the fund’s rules together with 

interest at a rate prescribed by section 2 of the Prescribed Rate of Interest Act from 

13 December 1998 until the date of payment. 

 

DATED at Cape Town this 17th day of April 2001. 

 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

